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IN THE COMMONWEALTH COURT OF PENNSYLVANIA

157 CD 2008

MANAYUNK NEIGHBORHOOD COUNCIL ET AL.,
APPELLANTS
. V.
PHILADELPHIA ZONING BOARD OF ADJUSTMENT ET AL.

H

APPELLFES

REPLY TO MOTION TO QUASH APPEAL

On Appeal from the December 12, 2007 Notice of Entry in the Docket
of the Prothonotary of the Philadelphia Court of Common Pleas

Henry L. Schirmer Jr. Esquire (1.D. No. 92090)
Law Office of Henry L. Schirmer Jr.
P.O. Box 247, Telford, PA 18969
315 North Main Street
Telford Pa
Phone (215) 530- 8274
Fax (215) 257-8733
Attorney for Appellants



IN THE COMMONWEALTH COURT OF PENNSYLVANIA

MANAYUNK NEIGHBORHOOD ET AL. : COMMONWEALTH COURT COUNCIL
. DOCKET NO. 157 CD 2008
V.
ZONING BOARD OF ADJUSTMENT
ET AL,
ORDER
And now, this day of , 2008, upon consideration of the Appellants

Reply to the Motion to Quash and the Appellee's Motion, it is hereby ORDERED and
DECREED that the Motion to Quash is DENIED.

BY THE COURT




IN THE COMMONWEALTH COURT OF PENNSYLVANIA

MANAYUNK NEIGHBORHOOD ET AL. : COMMONWEALTH COURT COUNCIL
: DOCKET NO. 157 CD 2008
V.
ZONING BOARD OF ADJUSTMENT
ET AL.,
ORDER
And now, this day of , 2008, upon consideration of the Appellants

Reply to the Motion to Quash and the Appellee's Motion, it is hereby ORDERED and
DECREED that Appellants request is GRANTED and the appeal shall be considered as
having been filed timely filed nunc pro tunc.

BY THE COURT




A) REPLY TQ MOTION TO QUASH
Appellants, Manayunk Neighborhood Council et al. ("Appellants"} hereby file the within

Reply to the Motion to Quash. Although the appeal in the instant case was taken more than
thirty days after the Order was signed by the trial court, the appeal was filed within thirty days of
the notice of the entry of the order on the docket. The appeal is timely when measured form the
date of docketing, therefore the appeal is timely and the motion to quash must be dismissed.
Appellants respond to the Appellee as follows:

1. Admitted in part, denied in part. Denied, the subject property is not a warchouse. The
subject property is an office building, specifically constructed as an office between "1876 and
1879 as the office for the Archibald Cambell & Co textile mills,” See Notes of the Historical
Commission Staff for 31 January 2006 Architectural Committee of the Philadelphia Historical
Commission, under "History." (EXHIBIT 1). Otherwise Admitted as to the dates and
procedures regarding the Zoning Board of Adjustment.

2. Admitted in part, denied in part. Admitted that Judge Greenspan issued and mailed the
Order that was attached by Appellee. Denied that the order was properly filed on December 4,
2007 as the date of entry is not the date the trial Court mails the order, but is the date the
Prothonotary dockets the notice of entry of the order. Pa.R.A.P. 108(b). The certified docket
confirms that the notice of entry of the order was docketed on December 12, 2007. (Exhibit 2).
In Gomory v. Commonwealth, this court stated:

[tIhe law is well settled in this Commonwealth that the thirty-day appeal period,
mandated by Pa. R.A.P. 903(a), does not commence until an order is "entered" by the
trial court. Pursuant to Pa. R.A.P. 108, a trial court's order is not "entered” until that order

has been entered by the Prothonotary on the docket and notice of the order's entry has
been given to the parties by the Prothonotary as required by Pa. R.C.P. No. 236.



Gomory v. Commonwealth, 704 A.2d 202, 1998 Pa. Commw. LEXIS 6, (1998) (internal
citations omitted). In Stellar Constmcﬁon Inc. v. Sborz, the Supreme Court removed any doubt
regarding when an order is entered.
With regard to appeals filed in the Supreme Court, the Superior Court and the
Commonwealth Court, this Court has defined the date of entry of an order as "the day on
which the clerk makes the notation in the docket that notice of entry of the order has been
given as required by Pa.R.Civ.P. 236(b)." Pa.R.A.P. 108; see also Frazier v. City of

Philadelphia, 557 Pa. 618, 621-22, 735 A.2d 113, 115 (1999). n5
Stellar Constr., Inc. v. Sborz, 561 Pa. 124 (2000). The fundamental issue is the date of entry of
the order. The docket, the courts and the plain language of the Rules agree that the date of entry
is not the date of mailing; the date of entry is the date the notice of entry of the order is made on
the docket. |

3. Admitted. By way of further answer, the Order itself indicates that it is subject to
Pa.R.CP 236. Onits face, the order states that it is subject to the Pennsylvania Rules of Civil
Procedure. Rule 108(b) of the Pennsylvania Rules of Appellate Procedure states;

(b) Civil orders. The date of entry of an order in a matter subject to the Pennsylvania

Rules of Civil Procedure shall be the day on which the clerk makes the notation in the

docket that notice of entry of the order has been given as required by Pa.R.Civ.P. 236(b).
The plain language of Rule 108(b) states that the date of entry of Orders subject to Pa.R.C.P. is
the date the notice appears on the docket. The notice was docketed on December 12, 2007.

4. Admitted. The Appellee has attached an Order mailed by the trail court, not the
prothonotary. The envelope clearly indicates that Order was not mailed by the prothonotary.
(EXHIBIT 3). In Retail Dispenser Eating Place License No, E-4797, this court held that the
fundamental requirement for a motion to Quash was establishing the actions of the prothonotary.

As the note to Pa. R.A.P. 108 states, the purpose of the rule is "to fix a date from which

the time period . . . shall be computed.” Because, as the foregoing analysis outlines, the
appeal limitation period is measured from the date of entry, which cannot be earlier than



the mailing date, which in turn must be evidenced by a notation in the docket, the moving
parties in a motion to quash on such a basis necessarily have a difficult time sustaining
their burden if they lack independent evidence as to when the prothonotary mailed notice
of the order.

In Re Retail Dispenser Eating Place License No. E-4797, 84 Pa. Commw. 598, 601, 480 A.2d

338, (1983). The Appellee's documentation comes from letters mailed by the trial court, not the
prothonotary. The Appellee has not provided independent evidence regarding any actions or
letters sent by the prothonotary. |

5. Admitted. The certified docket (EXHIBIT 2) clearly shows that the Order was
docketed on December 12, 2007. The appeal was docketed on January 11. (Id.) The appeal
period for Orders subject to the Rules of Civil Procedure is measured from the date of docketing.
Rule 108(b). Given these specific dates, this case exactly fits the appeal period identified by the
Superior Court in the case of PNC Bank, N.A. v. Unknown Heirs.

We must fix December 12, 2005, as the date of the entry of the order for appeal purposes;

the prothonotary docketed the trial court's order on December 12, 2005, and noted that it

had afforded notice pursuant to Rule 236 of the Pennsylvania Rules of Civil Procedure.

See Pa.R.A.P. 903(a); Pa.R.A.P. 108(b). Therefore, it would appear that Appellants had

to file their notice of appeal by January 11, 2005(sic].
PNC Bank, N.A. v. Unknown Heirs, 2007 PA Super 212 (2005) (January 11, 2005 is an error
that appears in the original opinion, clearly December 2005 is followed by January 2006.) The
dockets in this case indicate that the Order and Rule 236 notice were entered on December 12,
2007. The Appellant's appeal was entered on January 11, 2008. The Appellant's appeal was filed
within thirty days of the entry of the order.

6. Admitted in part and denied in part. Admitted that the online and official dockets

agree that the Order was docketed December 12, 2007. Denied that the Order could be properly

filed or entered earlier than the time it was docketed.



7. Admitted. However, the controlling language in Rule 108 is the first sentence, which
states "(a) General rule. (1) Except as otherwise prescribed in this rule”. Pa.R.A.P. No. 108,
The proper interpretation of Rule 108 in this situation is quite clear, as
[t]he law is well settled in this Commonwealth that the thirty-day appeal period,
mandated by Pa. R.A.P. 903(a), does not commence until an order is "entered" by the
trial court. Pursuant to Pa. R.A.P. 108, a trial court's order is not "entered"” until that order
has been entered by the Prothonotary on the docket and notice of the order's entry has
been given to the parties by the Prothonotary as required by Pa. R.C.P. No. 236.
Gomory v. Commonwealth. See Paragraph 2, supra.
8. Admitted. However, the Appellee relies upon a letter that was not mailed by the
prothonotary, but was instead sent by the trial court Judge. (Exhibit 3). Rule 108(a) applies to

mailings from the prothonotary. See In Re Retail Dispenser Eating Place License, at paragraph 4

supra. Further, Pa.R.A.P. 108 is read in conjunction with Pa.R.A.P. 903 and Pa.R.C.P. 236,

Pa.R.App.P. 903(a) provides that a notice of appeal must be filed within thirty days of the

"entry" of the order from which the appeal is taken. Pursuant to Pa.R.App.P. 108(b), the

"date of entry" of an order in a civil matter is the day on which notation is made in the

docket that notice of the order has been given, as required by Pa.R.C.P. 236(b).

Estate of Keefauver, 359 Pa. Super. 336, 338 (1986) (footnotes omitted).

9. Admitted in part and denied in part. Admitted that Rule 236 is applicable. Otherwise
denied as an incorrect conclusion of law. The first sentence of Appellate Rule 108(a)(1) directs
the reader to look at the entire rule before jumping to conclusions, Rule 108(b) controls Orders
which are made subject to the Rules of Civil Procedure. The Order at issue here clearly states
that it is made subject to Rule of Civil Procedure 236. Rule 108(a) is not applicable to the Order
at issue here, because this Order is subject to Rule 108(b).

10. Admitted. The parties are bound to follow the dates in the official docket.

Significantly, [the objecting party] does not dispute the authenticity of the docket entries,

but rather their accuracy. Although she demonstrated to the satisfaction of this Court that
the entry corresponding to the file date of the order here was in fact erroneous, the entry



nonetheless appeared on the official docket of the trial court. That docket remains the
court's official record and all parties can presume to rely upon its accuracy.

In re Estate of Burger, 2004 PA Super 222, 239, 852 A.2d 385, 392 (2004). The admitted
breakdown in filing is grounds for extending the appeal period or granting an appeal nunc pro
tunc, Estate of Keefauver, 359 Pa. Super. 336 (1986); Marcinak v. Lavery, 286 Pa.Super. 92, 96,
428 A.2d 587, 589 (1981) (the time for filing an appeal may be extended when there is a
breakdown in the court's operation as sanctioned by Pa.R.App.P. 105).

11. Denied as stated. Denied as an incorrect conclusion of law. The Appellants did not
obtain any additional time to file an appeal because an un-docketed order is not appealable.

Rule of Appellate Procedure 301(a) provides that "no order of a court shall be appealable

until it has been entered upon the appropriate docket in the lower court." See generally

Sidkoff, Pincus, et al. v. Pennsylvania Nat'l Mut. Cas. Ins. Co., 521 Pa. 462, 468, 555

A.2d 1284, 1287 (1989). ... Thus, pursuant to the express terms of the rules, an order is

not appealable until it is entered on the docket with the required notation that appropriate

notice has been given.

Frazier v. City of Phila., 557 Pa. 618, at 621 (trailing citations omitted). Filing a premature

appeal as the Appellee suggests would simply waste this Court's time by triggering an appeal and
then necessitating an immediate remand.
Normally, if a party appeals before the prothonotary has made a corrective entry on the
docket sheet, the case must be remanded to allow perfection of the appeal. See In re
Green, 572 Pa. 407, 816 A.2d 224, 224-25 (Pa. 2003); Schiller v. Royal Maccabees Life
Ins. Co., 561 Pa. 148, 748 A.2d 1234 (Pa. 2000).
In re Estate of Karschner, 2007 PA Super 52, 59 n4.
12. Denied as an incorrect conclusion of law. The appeal was indisputably filed within
thirty days of the date the Prothonotary docketed the notice of entry of the order. The decisions
of this honorable Court, the Superior Court and the Supreme Court have uniformly held that the

date of the notice of entry of the order is the only date used to measure the thirty day appeal



period. Measured from the date of the notice of entry of the order on December 12, 2007, the

Appellants January 11, 2008 appeal is timely.

WHEREFORE, Appellants pray that the Motion to Quash be denied.

B) MOTION FOR APPEAL NUNC PRO TUNC

In the alternate, the breakdown of the Prothonotary's procedures in this case is grounds to
consider this appeal as being filed nunc pro tunc under Pa.R.A.P. 105.
13. Based on the facts set forth above, Appeliants agree with Appellee that there was a

breakdown of the procedures by the Prothonotary.

WHEREFORE Appellants pray that the Appeal be deemed timely filed

Respectfully submitted

%/ﬁ//;

Henry L Schirmer £ Esq




EXHIBIT 1




integrity of the historic property and its environment would be unimpaired.].

3 Rector Street

31 January 2006

2:45 a.m.

History: bet. 1876 and 1879 as the office for Archibald Campbell & Co. textile mills
Applicant: David Waxman and Alon Barzilay .

Project: Construct three-story roof-top addition, install lower-level parking for conversion
to residential use — in concept

The proposal in concept calls for converting this industrial building to residential use.
The conversion entails the gutting of the building and removal of most of the roof, and
the erection of a new structure on the interior of the historic walls. The new structure will
rise four stories above the historic building and have a contemporary design with banks
of industrial-looking, muiti-light windows. The east and west facades will have balconies.
The project also entails the installation of parking at the lower level, with the garage
entrance on the main fagade and a ramp in the interior along the towpath facade of the
building. The garage entrance has a square opening, while all of the other openings in
the building have arched tops. The rendering also shows the historical window openings

with squared two-over-two windows; the new windows should match the historical
configuration and have arched heads.

The building has three highly visible fagades: the front, pedimented facade that faces
Rector Street and is visible from Main Street; the east facade, also visible from Rector
and Main Streets; and the west facade, which is two stories, that faces the towpath.

As part of the application, the packet includes an advertising campaign for Manayunk
that highlights the canal and towpath; financial information and an affidavit from the
owner supporting demolition of the property; support letters for the project; and several
articles that emphasize the importance of the canal and its waterfront.

After the Commission and Board of Building Standards denied the demolition of the

building, the applicants appealed to the Board of License and Inspection Review; the
appeal is pending.-

e a———— y——

Staff recommendation: Denial, pursuant to Standard 1 [A property will be used as it was
historically or be given a new use that requires minimal change to its distinctive
materials, features, spaces, and spatial relationships.], Standard 2 [The historic
character of a property will be retained and preserved. The removal of distinctive

- materials or alteration of features, spaces, and spatial relationships that characterize a

property will be avoided.], Standard 9 [New additions, exterior alterations, or new
construction will not destroy historic materials, features, and spatial relationships that
characterize a property.], and Standard 10 [New additions and refated new construction
will be undertaken in such a manner that, if removed in the future, the essential form and




EXHIBIT 2






















