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IN THE PHILADELPHIA COURT OF COMMON PLEAS “4,;

FIRST JUDICIAL DISTRICT OF PENNSYLVANIA = 72007
Henry L Schirmer Jr., Esq. Attorney for Appellant, dmfn%bm
PA Id. No. 92090 Manayunk Neighborhood Council

315 North Main Street,
Telford, PA 18969

MANAYUNK NEIGHBORHOOD : MISC- AGNECY APPEAL
COUNCIL INC. :

v. : SEPTEMBER TERM, 2006
BOARD OF BUILDING STANDARDS .
and ; No. 01384
CITY OF PHILADELPHIA X

BRIEF OF MANAYUNK NEIGHBORHOOD COUNCIL
IN SUPPORT OF APPEAL

Appellant, by and through their undersigned Counsel, submit this Brief in Support

of their Appeal.

1 MATTER BEFORE THE COURT

This case presents an issue of first impression regarding the interpretation of
substantive and procedural provisions of ordinances enacted by City Council to preserve
the historic character of the Main Street Manayunk National Historic District. This case
concerns a building proposal that seeks to partially demolish a building on the National
Register and then construct a seven story tower in the heart of the Main Street Manayunk
National Historic District. In 2006 the Department reviewed this building proposal, the
Department denied the initial proposal, the proposal was appealed through Departmental
Boards. The final adjudication of the Commissioner of L&I adopted the recommendation
of the Board of Building Standards, which voted to affirm the decision of the Historical

Commission to grant exceptions or variances for partial demolition and construction of a



seven story tower. Thus, the Department of L&I has adopted the facts and reasoning of

the Historical Commission as its decision, and the Appellants appeal from this decision.

RELEVANT LEGISLATIVE HISTORY

In 1982 Manayunk Neighborhood Council and other concerned residents
nominated Main Street Manayunk to the National Register of Historic Places. In 1983
Councilwoman Anne Land and City Council supported the citizen’s efforts to preserve
Manayunk by amending several sections of the City Code to increase protections within
the new Historic District; however while the City ordinances refer to the Manayunk
Historic District, the City did not make Manayunk into a Philadelphia Historic District,
and Manayunk is not under the jurisdiction of the Historical Commission. In 1984 City
Council re-wrote the ordinance governing the Historical Commission; again, City
Council did not place the Manayunk Historic District under the jurisdiction of the
Historical Commission. In 1999 City Councilman Michael Nutter and City Council
amended the City Code to set height limits in the Manayunk District, the 3 Rector Street

property is subject to the general three story height limit.

THE PRIOR APPLICATION

In 2005 the Philadelphia Historical Commission was faced with a conflict
regarding appeals from the Property Maintenance Code as applied in the Manayunk
National Historic District. When City Council amended the Property Maintenance Code
in 1983 it provided a clear substantive provision,

No permit shall be issued unless the proposed work has been approved by the
Historical Commission staff as preserving the historical character of the district



P.M. Code 704.2 2, however City Council did not provide any guidance regarding appeal
procedures. The Commission and the current Intervenor engaged in extensive discussion

about the Philadelphia Code, the Property Maintenance Code, the Historical Commission

regulations, and Councilman Nutter’s 1999 height restrictions. See Minutes of the 3 14"

Meeting of the Philadelphia Historical Commission, June 10, 2005, attached as

Appellant’s Exhibit 16. After much discussion, and two appeals, the 2005 application for
complete demolition was withdrawn. The current application for partial demolition has
proceeded through the Historical Commission based on the procedures outlined at the

June 10, 2005 Historical Commission Meeting.

I1 STATEMENT OF THE QUESTIONS INVOLVED

1) Did the Department and Historical Commission fail to apply the Secretary of
the Interior’s Standards for Treatment and improperly allow a National
Register Historic Building to be stripped of important architectural features?

SUGGESTED ANSWER - YES

2) Did the Historical Commission fail to apply the standards of the Property
Maintenance Code and improperly allow work that does not preserve the
historical character of the Manayunk district?

SUGGESTED ANSWER - YES

3) Did the Historical Commission improperly interpret the Property Maintenance
Code § 704.2.2 “No permit shall be issued. ..[without staff approval]” to mean
the exact opposite, “A permit may be issued ... [without staff approval]”; in
disregard of the plain language of the ordinance?

SUGGESTED ANSWER - YES

4) Did the Historical Commission fail to apply the express standards of a three
story height limit established by the 1999 Manayunk District ordinance by
approving a seven story building?

SUGGESTED ANSWER - YES

5) Are the Departmental decisions supported by relevant findings of fact and

conclusions of law.
SUGGESTED ANSWER —~ NO



m FACTS
THE CURRENT APPLICATION

In 2006, an application for partial demolition and construction of a five story
addition was presented to the Department of L&I. The application is for property located
within the Manayunk Historic District as described in P.M Code §703.1.2 and within the
Manayunk Overlay, described in Zoning Code §14-1615(2)(a-b); therefore the demolition
and construction application was referred to the Historical Commission Staff. The
Historical Commission staff denied the application based on the standards set forth in
P.M. Code 704.2.3 and 704.2.7. Section 704.2 2 of the Property Maintenance Code states
that no permit may be issued without Staff approval. The application was next reviewed
by the Architectural Committee, which also held that the application did not meet the
standards set forth in P.M. Code 704.2.3 and 704.2.7.

The Philadelphia Historical Commission reviewed the application, made a motion
to adopt the findings of the Staff and Architectural Committee, but suddenly and
inexplicably reversed itself and instead voted to allow partial demolition and construction
of a seven story building. The Historical Commission did not explain or discuss facts to
establish that the decision met the provisions of P.M Code §704 et seq. The Historical
Commission did not explain or discuss facts to establish that the decision met the
standards of 36 C.F.R. §68.3. See Soc'y Hill Civic Ass'nv. Phila. Bd. of License &
Inspection Review, 905 A.2d 579, n.4 (holding that the Historical Commission Staff,
Architectural Committee and Commission are bound to apply the Secretary of the
Interior’s Standards for Treatment when reviewing applications.)

The Appellants appealed the decision of the Historical Commission to the Board

of Building Standards, asserting that the Historical Commission erred in stripping the



historic building of its architectural features, that the a seven story addition is far out of
scale for the building and the district, and that the approval improperly bypassed the
Historical Commission Staff. See Appellant’s July 5, 2006 Appeal, Exhibit 7 of

Appellants Response to Motion to Quash.

The Board of Buildings Standards held a hearing and orally denied the appeal.
By letter dated August 15, 2007, the Department provided a brief summary of facts, the
recommendation of the board, and the decision of the Commissioner of L&I to adopt the

recommendation of the Board of Building Standards.
The Appellants then appealed the decision of the Department/Board of Buildings

Standards/Historical Commission to the Court of Common Pleas.

THE AGENCY’S FINDINGS OF FACT

As a threshold issue the August 15, 2006 adjudication letter from the Department of
License & Inspection includes the findings of fact which Commissioner Solvibile based
his decision upon. The Department letter states that:

A) On July 20, 2006 Kevin Smith and Manayunk Neighborhood Council appeared
before the Board of Building Standards

B) At its June 9, 2006 meeting the Philadelphia Historical Commission voted to
grant approval for a five story addition and exterior alterations to 3 Rector Street.

C) Jonathan Farnham of the Historical Commission provided a timeline of the
Historical Commission’s actions regarding the building,

1. On June 10, 2005 the full Commission voted to deny the
demolition of the building;

2. On February 10, 2006 the full Commission voted to adopt the
proposal in concept for exterior alterations and a four-story
addition atop of the building;

3. On June 9, the full Commission voted to grant final approval for
exterior alterations and a five story addition atop of the building.
The staff and the Commission’s Architectural Committee had
previously recommended denial of the proposal. Mr. Farnham



stated that representatives from the community were present at
the full Commaission meeting.

D) The Appellants argued that there were procedural errors because the final decision
bypassed the Staff. The Appellants argued that the proposed design is out of
scale. The Appellants argued that the materials used on the building are
inappropriate. The Appellants argued that the plan lacks cornice details.

E) John Hunter stated that the revised plan is a story tailer then the conceptual
approval.

F) Hal Schirmer testified that PM 70[4]2.2 (sic) requires that no permit shall be
issued without Staff approval.

() After considering extensive testimony, the Board of Building Standards voted 3-0
to recommend denial of the appeal

H) Commissioner Solvibile approved the Board’s recommendation.

thus, although the Department has not filed formal findings of fact and conclusions of
law, there are facts of record. The absence of formal findings of fact does not

automatically preclude a decision. ZHB v. Konyk, 5 Pa. Cmwlth 466, 290 A 2d 715

(1972). If the agency’s findings of fact are insufficient as a matter of law, the court may

overturn the decision of the agency. WCAB v, Paris Neckware, 22 Pa.Cmwlth 543, 350

A.2d 212 (1976), Metwood Corp. v. ZBA, 107 Pa.Cmwlth 246,

ADDITIONAL FACTS

On February 26, 2007, Intervenors filed a Motion to Quash which although it did
not include formal findings of fact, did included new evidence in the form of Zoning
Board transcripts, emails, and presented a Motion with thirty-seven paragraphs of factual

allegations. Generally, the receipt of minor evidence and new facts requires that the court

must decide the case de novo and render its own factual findings. Mitchell v. ZHB, 838

A.2d 819 (Pa.Cmwlth 2003); Borough of Jenkintown v. Bd. of Commissioners, 858 A.2d

136. On March 19, 2007, Appellants filed a Response to the Motion to Quash, answering

the thirty-seven paragraphs of factual allegations.



ORDINANCES

In 1983, to help preserve Main Street Manayunk, Philadelphia City Council
amended several sections of the Philadelphia Code, which are not at issue in this appeal,
as well as the Property Maintenance Code, which states in relevant part:

PM-703.1.2 Historic area:

The Main Street Manayunk National Historic District shall consist of the
following area: [Incorporating the boundaries of the Main Street Manayunk
National Historic District]

PM-704.2.2 Approval:

All applications for such permits shail be forwarded by the Department to

the Historical Commission for review and approval, before issuance of the permit.
No permit shall be issued unless the proposed work has been approved by the
Historical Commission staff as preserving the historical character of the district.

PM-704.2.3 Repair:

Original architectural features such as cornices and bays shall not be removed.
Deteriorated features shall be repaired where possible. Replacement material
where necessary shall duplicate the original as closely as possible.

PM-704.2.7 Design:

Additions, alterations, and new construction shall be designed so as to be
compatible in scale, building materials, and texture, with contributing buildings in
the historic district.

The express language of these ordinances directs the protection of the Manayunk Historic

District, along with the preservation of the individual buildings in the Manayunk District.
In 1999, in response to development pressure, City Council enacted additional

ordinances to protect and preserve the Main Street Manayunk National Historic District,

which state in relevant part:

§14-1615. Main Street/Manayunk and Venice Island Special District
§14-1615(2) District Boundaries.

For purposes of this section, the Main Street/Manayunk and Venice Island
Special District Controls shall apply to: (a) all properties within the area bounded
by Shurs Iane, the rear property line of the properties fronting on the northeast
side of Cresson street, Gay street, the rear property line of the properties fronting
on the northeast side of Baker street, Leverington street and the Manayunk Canal;



§14-1615 (8) Height Regulations.

(.1) For the area described in paragraph (2)(a) and (b) above the following height
regulations shall apply. The maximum height of a building shall be thirty-five feet
above the average ground level at the base of the structure, but in no case over
three stories, provided, that the thirty-five feet height restriction shall be
applicable to parking garages but the three story restriction shall not be applicable
to parking garages, further provided that additions to existing buildings which do
not increase the gross floor area of the building by more than 10% may be built to
a height (in both feet and stories) not to exceed the existing building, provided
that all of the yard, set back, and building width requirements are met;

The express language of §14-1615 sets the scale for buildings along Main Street as three
stories or thirty five-feet. City Council has clearly set out that new buildings over three
stories in height are not appropriate within this section of the Main Street Manayunk

National Historic District.

SECRETARYS STANDARDS
The Secretary of the Interior’s Standards for Preservation Nos. 2 and 6, 36 C.F.R.

§ 68.3(a)(2) and (6), provide:
(2) The historic character of a property will be retained and preserved. The
replacement of intact or repairable historic materials or alteration of features,
spaces and spatial relationships that characterize a property will be avoided. . . ..
(6) The existing condition of historic features will be evaluated to determine the
appropriate level of intervention needed. Where the severity of deterioration
requires repair or limited replacement of a distinctive feature, the new material
will match the old in composition, design, color and texture.

The Philadelphia Historical Commission Staff, the Architectural Committee and the

Commission itself are required to apply these standards when considering demolition and

new construction projects. Soc'y Hill Civic Ass'n v. Phila, 905 A.2d 579; n.4

(Pa.Cmwlth 2006}.



ARGUMENT

1 THE DECISION FAILS TO APPLY THE SECRETARY’S

PRESERVATION STANDARDS
Appellants request that this honorable Court reverse the Department because the

Commission fails to apply the Secretary of the Interior's Standards for Treatment to the 3
Rector Street property. The property at 3 Rector Street is on the National Register of
Historic Places, therefore it is covered by the Secretary’s Standards. “Because the Statue
of Liberty National Monument is listed in the National Register of Historic Places, the ...
Project was governed by the Secretary of the Interior's Standards for the Treatment of
Historic Preservation Projects (the "Standards"). Brotman v. United States, 111 F. Supp.

2d 418:; Soc'y Hill Civic Ass'n v. Phila., 905 A.2d 579. Therefore because the property at

3 Rector Street is on the National Register, the Intervenor’s development proposal is
governed by the Secretary’s Standards. Further, the Secretary’s Standards guide the
Historical Commission when it reviews demolition and development proposals for city

historic districts. Soc'y Hill Civic Ass'n v. Phila. In Soc'y Hill Civic the Commonwealth

Court held that allowing original architectural elements to deteriorate and then replacing
them with fiberglass did not meet the standards of 36 C.F R. §68.3 as they did not protect
the architectural integrity of the building. Clearly the total removal of the architectural
details from the property at 3 Rector Street is not in conformity with the Secretary of the
Interior’s Standards. Similarly, the proposed seven story building is over twice the height
that City Council has established for this area. The five story modern addition on the
little two story historic building puts the 3 Rector Street project far out of scale with the
underlying historic property, the surroundings, the streetscape, the Manayunk Canal and

the district as a whole.



2 THE DECISION FAILS TO APPLY THE PROPETY MAINTENANCE

CODE PRESERVATION STANDARDS
Appellants request that the Department be reversed because the proposal clearly

does not preserve the character of the Manayunk National Historic District. The 1983
amendments to the Property Maintenance Code require that any demolition or new
addition must preserve the historical character of the Manayunk district. Clearly,
demolishing and altering a National Register building is the antithesis of preservation.
The Staff and Architectural Committee both found that this proposal failed to meet the
express requirements of PM-704.2.3 (Repair) and PM-704 2.7 (Design). Significantly,
there is no allegation from the Historical Commission that this project meets the
standards. A cursory review of the plain language of the ordinance shows that the
Historical Commission is not following the legislative provisions established to protect
the district, and have instead allowed a project that is detrimental to Manayunk.

3 THE DECISION IGNORED THE PROPETY MAINTENANCE CODE

PROCEDURE
Appellant requests that the court overturn the Department decision because the

Historical Commission Staff have denied the application, the plain language of the
Property Maintenance Code states that no permit may be issued, yet the Historical
Commission has approved the permit application. The provisions of the Property
Maintenance Code are clear; the approval by the Historical Commission staff is a
prerequisite for demolition or additions in the Manayunk Historic District. The
interpretation of municipal ordinances such as the PM Code follows the same guidelines
as interpreting statutes; the object is to ascertain and effectuate the intention of the

legislative body. 1 Pa.C.S. §§ 1903(a), 1921(b); see Martin v. Commonwealth, Dep't of

Transp., 588 Pa. 429, 905 A 2d 438, 443 (Pa. 2006). The primary indicator of the

10



legislative body’s intention is the plain language of the ordinance. See Penna. Fin'l

Responsibility Assigned Claims Plan v. English, 541 Pa. 424, 664 A.2d 84, 87 (Pa.

1995)("Where the words of a statute are clear and free from ambiguity the legislative

intent is to be gleaned from those very words."). City Council spoke quite clearly

— no permit shall be issued [without Staff approval].
The Historical Commission has interpreted this to mean the exact opposite

— a permit may be issued [without Staff approval].
Clearly, the Historical Commission’s interpretation of the PM Code is arbitrary as it
disregards the plain language of the law, and it is capricious as the Commission has
twisted the language of the ordinance to means the exact opposite of what the words say.
A Philadelphia City Agency lacks authority to grant relief from an ordinance and 1ssue a
permit when the application does not comply with the appropriate regulations. Denny

Building Corporation Appeal: 387 Pa. 311, 127 A.2d 724 (1956); H.A Steen Industries

Inc. v. Cavanaugh, 430 Pa. 10. Here, the Historical Commission lacks authority under

the plain terms of the ordinance, thus its actions are an unauthorized exercise of power.

4 THE DECISION FAILS TO APPLY THE MANAYUNK ORDIANCE
STANDARDS

In 1999, in reaction to development pressure in the Main Street Manayunk
National Historic District, City Council specifically addressed the issue of what height
was appropriate for new buildings in the Historic District. City Council held that a three
story height limit was appropriate. The Historical Commission has no statutory or

administrative authority to overturn City Council. The Historical Commission has no

11



three story height limit. The power of the Philadelphia Historical Commission to grant
variance or exceptions is limited to section 14-2007 of the Zoning Code. Therefore, the
Commission has no power to grant variances to other sections of the Philadelphia Code.

The Historical Commission’s actions clearly usurp the authority to grant zoning
variances which the Philadelphia Home Rule Charter expressly places in the Zoning
Board of Adjustment. Actions by an agency that are not allowed in its enabling

ordinance are per-see void. Denny Building Corporation Appeal; 387 Pa. 311, 127 A.2d

724 (1956); H.A Steen Industries Inc. v. Cavanaugh, 430 Pa. 10.

5 THE DECISION IS NOT SUPPORTED BY THE FINDINGS OF FACT
The Commissioner of L&I attached basic findings of fact to the August 15, 2006

decision letter, however the findings do not support the decision. The Department has
made no reasoned attempt to explain why the decision of the Board of Building Standards
was followed, in fact, the findings in the August 15, 2006 letter support the Appellants, as
the Department has recited multiple reasons raised by Appellants for overturning the

Historical Commission decision, but the record is devoid of any facts or reasoning to

12

































